
Make sense of the 
accounting of disclosures 
proposed rule
Understand the changes and what they 
mean for your hospital

HHS has released the long-awaited notice of proposed 

rulemaking (NPRM) on the changes to the HIPAA ac-

counting of disclosures. The rule, formally titled “HIPAA 

Privacy Rule Accounting of Disclosures under the HI-

TECH Act,” was printed in the May 31 Federal Register.

The proposed rule contains a few anticipated chang-

es, as well as a couple of surprises, such as the new right 

to an “access report,” says Frank Ruelas, director of 

compliance and risk management at Maryvale Hospital 

in Phoenix and principal of HIPAA Boot Camp in Casa 

Grande, AZ. (Read on for more information about access 

reports.)

The final rule will likely bring even more changes, 

and HIM is going to play a crucial role in complying 

with the new regulations. From working out a process 

to handle the access reports, ensuring reports are com-

plete and compliant, and dealing with the requests that 

will eventually come in from patients, “HIM folks will 

be the superstars,” Ruelas says.

Don’t panic, however. While it is best to start pre-

paring now, providers aren’t required to comply with 

the proposed rule, 

which means they 

have some time to 

figure out how to 

manage the new 

requirements. 

How much time they have, though, is uncertain.  

Although there’s no crystal ball to predict when the  

final rule will be released, Dan Rode, MBA, CHPS, 

FHFMA, vice president of policy and government 

relations at AHIMA in Chicago, anticipates it will ar-

rive sometime in 2012. Rode spoke during the June 7 

AHIMA audio seminar, “Proposed Regulations for Ac-

counting of Disclosures,” with Adam H. Greene, JD, 

MPH, attorney at the Washington, DC, office of Davis 

Wright Tremaine, LLP, and a former HHS regulator. 

Greene explains that the proposed rule contains  

two separate rights: “The access report is really focused 

on ‘who’—who has seen the protected health informa-

tion [PHI].” Meanwhile, the accounting of disclosures 

focuses on why—“why information was shared outside 

of the covered entity organization,” he explains.

Let’s look at these two distinct rights and what HIM 

needs to know, and do, about them.

Accounting of disclosures

Covered entities (CE) are accustomed to the idea of 

an accounting of disclosures—at least in theory. In prac-

tice, requests for one may be quite rare. Ruelas says his 
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Decisions, decisions, decisions: Appealing denials, 
addressing interest, and making a case

Denied claims got you down? An upper-level appeal 

may be the answer.

Of course, organizations must make thoughtful deci-

sions, on a case-by-case basis, when it comes to appeal-

ing claim denials.

Giving claim denials individualized attention allows 

the hospital to learn something even if it decides not 

to appeal, says Michael Taylor, MD, vice president of 

clinical operations at Executive Health Resources (EHR) 

in Newtown Square, PA. “If they conclude the denial is 

appropriate, they should correct their processes so that 

the mistake does not happen again.”

However, most providers will choose to appeal at one 

point or another, and there are a host of decisions influ-

encing that choice. You need a strong RAC team leader 

to make these decisions, but that leader absolutely must 

have access to a multidisciplinary team. Without help, 

the RAC team leader will struggle to effectively appeal 

and meet the tight time frame necessary to prevent re-

coupment, says Taylor. You may want to involve com-

pliance staff members, legal counsel, members of the 

financial team, HIM, and a physician to help determine 

the appropriateness of an appeal. Considering the num-

ber of HIM directors and managers who lead and partici-

pate in RAC teams, understanding the appeals process 

and the decisions involved is paramount. 

Take interest in interest

First, providers need to consider recoupment and in-

terest. “This is a big decision for a hospital going ahead 

with an appeal. Should they elect to allow recoupment 

by the Medicare Administrative Contractor (MAC), or 

should they file their appeal quickly to avoid recoup-

ment?” Taylor says. Hospitals also have a third option: 

making a voluntary repayment, he adds. 

The decision to appeal has financial implications. 

If the hospital prevents recoupment but ultimately loses 

the appeal, it could be liable for interest. However, if the 

hospital allows the recoupment on day 41 after receiv-

ing the demand letter and then wins at the Administra-

tive Law Judge (ALJ) level (i.e., the third level of appeal) 

or higher, the hospital may be entitled to the interest 

payments. 

The fact that hospitals don’t receive interest on 

voluntary repayments overturned at the ALJ level came 

as a surprise to Jennifer Jones, MBA, RHIA, CCS, 

CCS-P, director of revenue recovery at INTEGRIS Health 

in Oklahoma. 

“If you choose to refund your MAC to avoid paying 

interest, even if you pursue an appeal, Medicare considers 

that a voluntary repayment,” Jones explains. “So if you 

overturned the case at the ALJ level or higher, Medicare 

will not refund you with interest.”

And considering that getting a decision at the ALJ level 

can take time—Jones estimates 12 months—the interest 

at 11% can be a significant amount of money.

But deciding how to handle the financial side of the ap-

peals will vary from case to case and provider to provider.

“You have to consider the strength of the individual 

case as well as financial considerations, such as cash flow,” 

Taylor explains. “A hospital that has little money avail-

able or high borrowing costs may not be as easily able to 

allow recoupment because they may be in a tighter finan-

cial situation.”

Jones notes, however, that if an inpatient claim is 

denied, hospitals can’t simply bill the claim as an outpa-

tient bill but instead may only bill for a few ancillary ser-

vices, and then only in certain cases—and those don’t 

usually add up to more than a few hundred dollars. 

“Unfortunately, if you do not appeal, you will lose most 

of the Medicare reimbursement,” she says. She recently 

heard a colleague explain it as, “If you run a red light, you 

get the death penalty.” 

> continued on p. 6
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Decisions < continued from p. 5

in the second quarter of 2011 had been favorable or par-

tially favorable to the provider. (For the latest statistics, 

visit www.q2a.com/Statistics.aspx.) 

As such, providers shouldn’t necessarily get discour-

aged if the denial is upheld at these levels, Jones explains. 

“If you truly think you have a good case, don’t get dis-

couraged if you feel like it has been upheld at level one 

and level two,” she says. “In our experience, the greatest 

success is at level three, where you actually get to speak 

to a judge and discuss the merits of the case.”

To the ALJ and beyond

The third level of appeal involves a hearing with an 

ALJ, all of whom are accomplished attorneys who have 

at least seven years of experience or training and have 

passed a merit-based exam, according to Taylor. They 

spend a lot more time on each case, and the hearing is 

typically conducted via phone or videoconference.

“They are an unbiased group who are trying to take 

a fair look at the case and look at all the evidence,” 

Taylor says. 

Although he has heard criticisms that the ALJs don’t 

have a clinical background and therefore can’t under-

stand the medicine involved in the appeal, Taylor dis-

agrees. His experience has shown that they really are 

looking for evidence.

The overturn rate at the ALJ level is significantly 

higher than at the first two levels of appeal. At EHR, 

where cases are carefully reviewed for appealability,  

the success rate is over 90%.

Taylor believes the turnover rate is much better at 

the ALJ level because providers have a better opportu-

nity to explain their case.

“I think the difference is that the ALJs look at all 

the evidence, they are generally well informed, spend 

more time on the cases, and they get to actually hear 

the provider’s words,” he says. “And that’s a big dif-

ference than earlier on in the process where it’s just a 

written letter.”

“This is frustrating for providers. Your intentions are 

good and you try to do the right thing. But if you get it 

wrong, you lose almost everything,” Jones says.

Handle first- and second-level appeals

When a hospital believes a RAC denial is in error, it 

can use the discussion period as a chance to prevent the 

need for the formal appeals process, Taylor explains.

The five levels of the Medicare claims appeal process are: 

1.	 Redetermination by the MAC

2.	 Reconsideration by a Qualified Independent 

Contractor (QIC)

3.	 ALJ hearing

4.	 Medicare Appeals Council review

5.	 Judicial review in U.S. District Court

(You can view additional detail on all five levels of 

appeal, including time frames and other guidelines 

and processes, on the CMS website at www.cms.gov/

MLNProducts/downloads/MedicareAppealsprocess.pdf.)

Taylor notes that at the first level of appeal, rede-

termination, the MAC adjudicates the appeal through 

the use of screening criteria (e.g., InterQual or Milli-

man) and clinical judgment (usually by a nurse or ther-

apist). One positive aspect of the first level of appeal is 

that even if the denial is upheld, providers may get a bit 

more information regarding the reasoning behind the 

denial, Jones says.

At the second level, the QIC (which for Medicare 

Part A is Maximus Federal Services), inpatient hospital 

medical necessity reviews are performed by a physician. 

Of particular note to HIM staff members is that provid-

ers must submit all documentation and evidence by the 

second level of appeal. Without a showing of good cause 

for introducing additional evidence, an ALJ may bar evi-

dence introduced after the second level, which could de-

crease the chance of a successful appeal, says Taylor.

The overturn rates for the first two levels of appeal are  

relatively low. As of presstime, only 17% of QIC judgments  
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The ALJs are also more independent because they 

answer directly to HHS.

Providers unaccustomed to ALJ appeals may want to 

note the following logistical information:

➤➤ The amount of time it takes from when you send in 

the request for an ALJ hearing to when the hearing is 

scheduled may vary based on which Office of Medi-

care Hearings and Appeals you’re scheduling with; 

ALJs can get quite backed up. “We have had requests 

for a hearing within a few days. That’s rare. Usually 

you have a few weeks to prepare,” Taylor says. Jones 

agrees that it can take a long time to get this far into 

the appeals process. She estimates 12–14 months. 

“The wait is painful,” she admits.

➤➤ The ALJ may decide on the case without even hold-

ing a hearing if the evidence makes it abundantly 

clear what the decision should be, Taylor says. “If the 

provider has assembled a really great case at the lower 

levels from their appeal letters and the evidence of the 

chart, [the ALJ] may issue a favorable decision just 

based on that record.”

➤➤ The hearings are intended to be nonadversarial, ac-

cording to Taylor. In the past, the contractor who de-

nied the claim was not represented at the hearing; 

however, this seems to be changing, he says. “More 

recently we have seen contractors, medical directors 

from contractors, and QIC representatives—wheth-

er physicians or attorneys—participating in the hear-

ings to present their side of the case,” Taylor says. He 

suspects this will become increasingly common in the 

future.

➤➤ Hearings can last from a few minutes to an hour or 

more, Taylor says. Be prepared for either extreme. 

“When you’ve seen one ALJ hearing, you’ve seen one 

ALJ hearing,” he says. Don’t get lulled into a sense of 

security if you’ve been through a few similar hear-

ings—that’s not the best way to ensure you set forth 

the strongest case. Some judges will let you present a 

narrative, for example, while others will pepper you 

with detailed questions, Taylor explains. “Be prepared 

to go through the case in detail,” he says. “You should 

know the record inside and out. You should know 

where the admission orders are and your explanation 

for why you disagree with the denial.”

➤➤ Providers generally receive the judge’s decision in the 

mail a few weeks after the hearing. The letter dis-

cusses, in detail, the legal basis for the decision and 

the analysis of the case, Taylor says. It will also state 

whether the decision was favorable, partially favor-

able, or unfavorable. If the denial is overturned, the 

letter instructs the MAC on what to do next, such as 

refunding some or all of the disputed funds.

➤➤ Extensive preparation is crucial. “When appropriate, 

providers need to prepare a strong clinical argument as 

well as a strong regulatory argument,” Taylor explains. 

A provider needs to know the technical requirements 

of the case and consider all aspects of it that could be 

challenged, he says. Denial for a lack of an admission 

order requires a different argument than a challenge 

to a procedure based on medical necessity. “Providers 

must have a detailed evaluation of all these nuances, 

otherwise they are not going to address the right is-

sue in their appeal. That may sound basic, but it is very 

important,” Taylor says.

It is pretty unusual for Jones and her colleagues to con-

sider appealing beyond the ALJ level. Among INTEGRIS 

Health System’s dozen hospitals, she has taken three or 

four cases to level four. (Decisions are still pending.)

INTEGRIS has a very high overturn rate at the ALJ, 

so escalating an appeal beyond that level rarely becomes 

an issue. “So routinely we don’t take things to the fourth 

level, but it’s because we don’t have to,” says Jones.

And, of course, that’s a very good thing. n
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